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ABOUT THIS GUIDE 
This guide is intended to provide school boards 
and administrators with general guidance 
and information to assist them in their role as 
negotiators. It includes a discussion of Vermont’s 
collective bargaining law, an overview of the 

steps necessary to prepare for bargaining, insights into 
contractual provisions that relate to student achievement, 
and some basic bargaining tips. This document should not 
be relied upon for legal advice. We recommend all boards 
consult with their a� orney prior to the start of negotiations 
to discuss legal and strategic concerns.
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Collective 
Bargaining 
in Context
THE TRANSFORMATION OF EDUCATION AND 
THE ROLE OF THE TEACHER

Our education system was created to respond to the needs of children and families in the 19th 
century Industrial Age, and now struggles to keep up with the changing learning environment 
brought about by the Information Age of the 21st. Technology has changed how our children 

learn, the tools available for teaching, and the skills they will need for the future. 

Teachers are no longer purveyors of information and knowledge, but curators, guides and facilitators. 
In a world where information is available 24/7, education need no longer be confi ned to the walls of 
a classroom. Advancements in technology provide the tools we need to bring our students out of the 
19th century lectures-and-blackboard model of education and into a structure that is tightly focused on 
student mastery of applied and academic skills through a fl exible, personalized approach. It is critical 
that our collective bargaining agreements facilitate and not interfere with the evolution of the education 
profession to meet the anytime, anyplace learning needs of today’s students.

Contracts matter, because in many ways they refl ect the norms by which schools operate. But the prac-
tices and norms embodied in many contracts have not kept pace with the changes education has made 
or needs to make. Collective bargaining in many ways takes a conservative approach to change - incre-
mentalism is the norm. But we are at a point in time where education systems change cannot happen 
on an incremental basis. Education is in a period of unprecedented transformation as we adapt to the 
needs of our students in the digital information age. And as Nicholas Negroponte, founder of MIT’s 
Media Lab has said, “Incrementalism is innovation’s worst enemy.” 

Th is incremental approach grew out of industrial-style collective bargaining that served an important 
role for teachers, giving them voice and infl uence when they had none, and substantially improving 
their economic conditions.1 But this industrial-style bargaining process puts both union and manage-
ment in the position of defending the status quo, even when both parties recognize the need for change. 

Introduction

1 Koppich, Julia E., Th e As-Yet-Unfulfi lled Promise of Reform Bargaining: Forging a Better Match between the Labor Relations System We Have and the Educa-
tion System We Want, in Collective Bargaining in Education: Negotiating Change in Today’s Schools. Harvard Education Press (2006).
2 Ibid. 3 Ibid. 
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Industrial bargaining has also resulted in rigid contracts 
that fail to recognize teachers’ expertise as professionals, 
their need and desire to exercise professional judgment 
in the performance of their duties, and the interests they 
legitimately share with management.2 

In industrial bargaining, labor relations are often con-
tentious, with union and management vying for the up-
per hand in negotiations. Making changes that support 
innovation such as increasing the length of the school 
day and calendar year, sub-contracting with com-
munity organizations that provide real-world learning 
experiences, and creating well-structured professional 
development and evaluation programs will be virtually 
impossible using an industrial-style bargaining process, 
especially in a time of diminished resources. Creative 
solutions may not even be raised at the table for fear 
of one party losing some sort of bargaining advantage. 
Within this construct, opportunities for teachers and 
administrators to explore mutual professional values, 
goals, expectations, and solutions are lost.3 

Educational innovation requires a culture of shared re-
sponsibility and leadership among educators – in class-
rooms, administrative offi  ces, our communities, and 
at the bargaining table. Th e separateness of labor and 
management should be replaced by a sense of the col-
lective aspect of the work: the well-being and academic 
success of students. At the VSBA, we believe that in 
order to transform and elevate the teaching profession 
in ways that create conditions for innovative schools we 
will need to support bargaining that is:

STUDENT-CENTERED

COLLABORATIVE

EVIDENCE-BASED

FLEXIBLE

TRANSPARENT

Th e Federal Mediation and Conciliation Service 
(FMCS) provides free support and training to teams 
of local leaders who want to design a collaborative 
negotiations process that is student-focused. For more 
information on the resources available to districts 
through FMCS, visit: www.fmcs.gov. 

THE ESSENTIAL 
WORK OF BARGAINING

Th e VSBA model of good governance, Th e Essential Work 
of School Boards, identifi es seven major components of 
the role of the school board. Th ey are:

ENGAGE�THE�COMMUNITY

CREATE�A�VISION�FOR�EDUCATION�IN�
THE�COMMUNITY

ESTABLISH�POLICY�PARAMETERS�TO�CARRY�
OUT�THE�VISION

HIRE�A�SUPERINTENDENT�TO�PROVIDE�
LEADERSHIP�AND�MANAGEMENT

MONITOR�PROGRESS�TOWARD�THE�VISION

DEVELOP�AND�ADOPT�A�BUDGET�TO�
SUPPORT�THE�VISION

NEGOTIATE�CONTRACTS�THAT�ARE�
ALIGNED�WITH�THE�VISION��COMMUNITY�
EXPECTATIONS��AND�STUDENT�NEEDS

It is critical that school boards and administrators view 
collective bargaining in the context of their essential 
work - what boards are trying to achieve for both stu-
dents and taxpayers. To be successful in any negotiation, 
a board needs to be clear about where it wants to go and 
why. It does no good for a board to articulate a bold, 
innovative vision and transformative policies if those 
elements are in confl ict with provisions of their master 
agreement. Boards and negotiating councils need to 
understand and be able to clearly articulate any barriers 
within the current contract that make it diffi  cult for 
the administration and teachers to achieve the 
district’s vision. 
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Legal

LABOR RELATIONS FOR 
LICENSED EDUCATORS

Under Vermont law, school board negotiations councils 
are the bodies responsible for bargaining collectively with 
the employees in their districts. According to 16 V.S.A. 
§1981(8), a “school board negotiations council” is:

FOR�A�SUPERVISORY�DISTRICT��
ITS�SCHOOL�BOARD

FOR�DISTRICTS�WITHIN�A�SUPERVISORY�UNION��
A�BODY�COMPRISED�OF�REPRESENTATIVES�
DESIGNATED�BY�EACH�BOARD�TO�ENGAGE�
IN�NEGOTIATIONS�WITH�THE�TEACHERS�
ORGANIZATION�NEGOTIATIONS�COUNCIL

But while bargaining within supervisory unions hap-
pens at the SU level, Vermont law states that fi nal ratifi -
cation of any agreement remains “the sole responsibility 
of the school board.”4 

16 V.S.A. §1981(9) defi nes a “Teachers organization 
negotiations council” as the body designated by the 
teachers organization within a supervisory district or 
supervisory union to act as its representative for negotia-
tions. Th e law requires school boards to recognize an or-
ganization as the exclusive representative of all teachers 
or administrators in the district when that organization 
has proved its claim to sole and exclusive status under 
16 V.S.A. §1992. 

Th e law also prohibits school administrators from serv-
ing as negotiating agents for the teachers’ organization.5 

Bargaining begins when the teachers’ or administra-
tors’ organization makes a request for commencement 
of negotiations. Under Vermont law, this request to 
the board must occur no later than 120 days prior to 
the earliest school district annual meeting within the 
supervisory union.6 Once bargaining commences, the 
law requires both sides to negotiate in good faith.7 Th e 
Vermont Labor Relations Board (VLRB) has identifi ed 
some specifi c elements of good faith bargaining, includ-
ing requirements that the school board:8

PARTICIPATE�ACTIVELY�IN�DELIBERATIONS�
WITH�AN�OPEN�MIND�AND�A�SINCERE�DESIRE�
TO�REACH�AGREEMENT

MAKE�HONEST�CLAIMS��INCLUDING�
ASSERTIONS�ABOUT�INABILITY�TO�PAY�AN�
INCREASE�IN�WAGES

MAY�COMMUNICATE�DIRECTLY�WITH�EM-
PLOYEES�SO�LONG�AS�THE�COMMUNICATIONS�
ARE�NOT�COERCIVE��CONTAIN�NO�“THREAT�
OF�REPRISAL�OR�PROMISE�OF�BENEFIT”��AND�
DO�NOT�UNDERCUT�THE�AUTHORITY�OF�THE�
UNION�AS�BARGAINING�REPRESENTATIVE

MAY�NOT�DISCLOSE�OR�PUBLICIZE�
CONFIDENTIAL�PROPOSALS�OR�DISPUTES�
IN�VIOLATION�OF�GROUND�RULES�

Vermont Labor 
Relations Law

4 16 V.S.A. §2009
5 16 V.S.A. §1991(a) 
6 16 V.S.A. §2003 

7 16 V.S.A. §2001 
8 Noonan, Timothy. Th e Evolving Vermont Labor Relations Law (2009).
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Th e VLRB has held that the duty to bargain in good 
faith extends through the period after the board invokes 
fi nality and before a fi nal settlement is reached.9

School boards are required to negotiate a limited num-
ber of matters with the teachers organization. According 
to 16 V.S.A. §2004, the school board shall negotiate the 
following matters with the organization:

SALARY

RELATED�ECONOMIC�CONDITIONS�
OF�EMPLOYMENT

AN�AGENCY�SERVICE�FEE10

PROCEDURES�FOR�PROCESSING�
COMPLAINTS�AND�GRIEVANCES

ANY�MUTUALLY�AGREED�UPON�MATTERS�
NOT�IN�CONFLICT�WITH�STATE�LAW�

Th e items listed above are known as the scope of bar-
gaining. Th e VLRB has held that the scope of bargain-
ing under the Teachers Act includes specifi c items such 
as: freezing wages, altering the grievance procedure, 
changing procedure for taking personal leave, and trans-
ferring bargaining unit work to non-bargaining unit 
employees. Th e test to use in the case of work transfer is 
whether the work has been allocated in such a way as to 
cause the bargaining unit to lose work, which in light 
of past practices, it would otherwise be expected 
to perform.11

Absent a waiver by either the actual terms of the collec-
tive bargaining agreement or through negotiations, the 
employer has a duty to bargain changes in mandatory 
bargaining subjects during the term of a contract regard-
less of the state of negotiations. Th at is, boards and ad-
ministrators cannot decide to unilaterally impose terms 
of employment that are within the scope of bargaining. 

Th e fact that a matter has been omitted from a master 
agreement or has not been discussed in negotiations 
does not mean that an employer can make a unilateral 
change, particularly in cases where an established past 
practice is concerned. Th e VLRB has stated, “a collec-

tive bargaining agreement cannot cover every aspect 
of the working relationship between management and 
employees,” and “to a large extent that relationship is 
governed by past practices which are too numerous to 
be included in the agreement.” Th e Vermont Supreme 
Court has held that a past practice is established when 
“the conduct of the parties encompasses a continuity, 
interest, purpose and understanding which elevates a 
course of action to an implied contractual status.”12

DISPUTE�RESOLUTION�PROCEDURES

Th e law provides several dispute resolution procedures to 
assist the parties in resolving negotiations disputes. Th e 
fi rst step is for either or both parties to declare impasse. 
A declaration of impasse does not mean the parties have 
reached a deadlock; rather, it means that either or both 
parties have decided that third-party assistance is needed 
to continue productive bargaining.13 After the parties 
declare impasse, they may jointly agree on the services of 
a mediator to help reconcile diff erences and resolve issues 
on terms which are mutually acceptable.14 If agreement 
cannot be reached on who the mediator should be, either 
party can request that the mediation be conducted by the 
American Arbitration Association (AAA) or its designee.

If mediation fails to resolve all issues or is not used, 
either party may request that unresolved issues be 
submitted to a fact-fi nding committee.15 Under law, 
the fact-fi nding committee shall consist of one member 
selected by each party, who shall together choose a third 
member to chair the committee; if the parties cannot 
agree on the third member the AAA will be asked to 
appoint someone. Th e fact-fi nding committee shall hear 
from both parties and issue a written report within 30 
days after all three members are appointed. Th e report 
is advisory only, and shall be made public 10 days after 
delivery if issues remain in dispute.

If the parties still cannot come to agreement on all is-
sues after 30 days of receipt of the fact-fi nders’ report, 
then the school board can invoke fi nality, often referred 
to as “imposing a contract.”16 Th e right to invoke fi nal-
ity is limited, however. Matters that are not in dispute 
cannot be unilaterally changed through an ‘imposition.’ 

9  South Burlington Board of School Directors v. South 
Burlington Educators’ Association & Vermont-NEA, 32 
VLRB 56 (2012). 

10  As of this writing, the Vermont General Assembly is de-
liberating a bill that would require all non-dues-paying 

members of a bargaining unit to pay an “agency service 
fee” to the union. If it passes, this bill would eliminate 
agency fee from the scope of bargaining. 

11 Noonan at 112. 
12 Gallipo v. City of Rutland, 163 Vt. 83 (1994).

13 Noonan at 117. 
14 16 V.S.A. §2006
15 16 V.S.A. §2007
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16 16 V.S.A. §2008
17 Noonan at 121. 
18  Northeast Kingdom Elementary Teachers Association v. Brighton Board of School 

Directors, et al, 19 VLRB 146, 161-62 (1996). 

19 16 V.S.A. §2021(c) 
20 16 V.S.A. §2010 
21 16 V.S.A. §2021 et seq.

�LEGAL�CONT��

Furthermore, the VLRB has determined that school 
boards cannot impose fi nancial terms  that decrease 
teacher compensation and/or benefi ts retroactively, only 
prospectively, and that those terms can be imposed for 
one school year only.17 

One issue that arises in this context is the duty to 
pay experience step increases upon expiration of the 
contract. Th e VLRB has found that receiving step salary 
increases is an entitlement of teachers under the legal 
requirement of maintaining the status quo, with the 
following limitations:18

THERE�IS�NO�REQUIREMENT�TO�PAY�STEP�
INCREASES�WHEN�THE�EXPIRED�CONTRACT�
HAS�NOT�PROVIDED�FOR�SUCH�INCREASES�

 THERE�IS�NO�REQUIREMENT�TO�PAY�STEP�
INCREASES��OR�ANY�OTHER�SALARY�
INCREASES��IF�THE�EXPIRED�CONTRACT�
SPECIFICALLY�CONTAINS�A�PROVISION�THAT�
STATES�THAT�NO�INCREASES�SHALL�OCCUR�
UNLESS�THEY�ARE�EXPRESSLY�PROVIDED�
FOR�IN�A�SUCCESSOR�AGREEMENT�

IF�NEGOTIATIONS�CONCLUDE�WITHOUT�A�
SUCCESSOR�AGREEMENT��BOARDS�ARE�
ALLOWED�TO�IMPOSE�SALARY�RATES�
WITHOUT�PROVISION�FOR�FUTURE�STEP
�INCREASES�SO�LONG�AS�THE�SCHOOL�BOARD�
IS�OTHERWISE�ACTING�IN�GOOD�FAITH�

TEACHERS’�ENTITLEMENT�TO�STEP�
INCREASES�UPON�EXPIRATION�OF�THE�
CONTRACT�MAY�BE�WAIVED�IF�THE�
TEACHERS’�UNION�IS�RESPONSIBLE�FOR�AN�
UNREASONABLE�DELAY�IN�THE�PROCESS�

Th is issue arises because contract negotiations do not 
proceed expeditiously and extend beyond the expiration 
date of the contract, a situation that has occurred with 
increasing regularity in recent years. As part of both 
parties’ obligation to bargain in good faith, the VLRB 
has instructed school boards and teachers organizations 
to take affi  rmative steps to ensure neither party hinders 

the progress of negotiations. Boards who believe the 
teachers’ organization is responsible for an unreasonable 
delay should consider addressing the concern with an 
unfair labor practice charge. 

Teachers also have the right to strike after 30 days of 
receipt of the fact-fi nders’ report, unless both parties 
have submitted the dispute to fi nal arbitration.19 Once 
the teachers strike, a board may seek a “restraining order 
or temporary or permanent injunction” in connection 
with or relating to pending or future negotiations from 
a “court of competent jurisdiction” in Vermont. Such 
a court will hold a hearing and issue an injunction or 
restraining order only if it fi nds that “the commence-
ment or continuance of the action poses a clear and 
present danger to a sound program of school education, 
which in the light of all relevant circumstances it is in 
the public interest to prevent.”20 

As a general rule, courts are reluctant to get involved 
in labor disputes and so the availability of an injunc-
tion or restraining order is limited and unlikely. Boards 
may have diffi  culty demonstrating a “clear and present 
danger to a sound program of education” unless the 
strike occurs at the end of a school year and it threatens 
to prevent the completion of that school year. However, 
boards should be aware that the provision of special 
education services to students may be required in order 
to fulfi ll a school district’s obligations under federal law, 
which could constitute grounds for an injunction.

Another form of dispute resolution available under 
Vermont’s Labor Relations for Teachers Act is binding 
interest arbitration.21 Arbitration only occurs upon mu-
tual agreement of the parties. When the parties submit 
one or more issues to binding arbitration, they must 
mutually agree upon one of the following limitations on 
the jurisdiction of the arbitrator:

ARBITRATION�IS�CONFINED�TO�CHOICE�
BETWEEN�ONE�OF�TWO�LAST�BEST�OFFERS�
FROM�EITHER�PARTY�IN�ITS�ENTIRETY��OR

ARBITRATION�IS�CONFINED�TO�A�CHOICE�
BETWEEN�ONE�OF�THE�TWO�LAST�BEST�
OFFERS�ON�AN�ISSUE-BY-ISSUE�BASIS
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22 16 V.S.A. §2025 
23 17 V.S.A. §1722(12) 
24 21 V.S.A. §1725

25 21 V.S.A. §1722(17) 
26 21 V.S.A. §1733(a)
27 21 V.S.A. §1727(a)

Once the parties decide to invoke arbitration, they have 
fi ve days to mutually decide on an arbitrator, who will 
hold a hearing and decide all disputed issues submitted 
to him or her by the parties. Th e arbitrator shall have 
the power to determine all issues in dispute, except at 
any time the parties may jointly fi le statements outlin-
ing which contract provisions both parties agree to ac-
cept. In reaching a decision, the arbitrator is required by 
law to consider multiple factors, including “the interest 
and welfare of the public and the fi nancial ability of the 
school board to pay for increased costs of public services 
including the cost of labor.”22

VERMONT MUNICIPAL 
LABOR RELATIONS ACT

School boards and their negotiating councils must also 
bargain with municipal employees, which are governed 
by a separate body of law. Municipal employees are de-
fi ned as any employee of a municipal employer, except 
elected offi  cials, supervisors, probationary employees, 
and licensed school employees.23 School districts are 
municipalities, and as such, any employee of the district 
who is not a supervisor or licensed employee is covered 
by the Municipal Labor Relations Act (MLRA). 

Th ere are a couple of diff erences that are important for 
boards to be aware of as they prepare to bargain with 
these employees. Th e fi rst is that the scope of bargaining 
is diff erent. Under the MLRA, the parties are required 
to bargain “wages, hours, and conditions of employ-
ment.”24 Th e statute defi nes this phrase as “any condi-
tion of employment directly aff ecting the economic 
circumstances, health, safety, or convenience of employ-
ees but excluding matters of managerial prerogative.”25 
Th e VLRB has found that examples of issues included 
in this scope of bargaining include: the timing of lunch 
breaks, the day on which employee is paid, and a drug-
free workplace policy where discipline of employees is 
involved.

Under the MLRA, dispute resolution procedures 
include mediation, fact-fi nding, and arbitration. Unlike 
the Labor Relations for Teachers Act, a municipality 
could vote by referendum to adopt binding arbitration 

procedures to resolve matters in dispute, rather than 
leaving the decision solely to the mutual agreement of 
the parties.26 No fi nality provision exists in the MLRA 
that would clearly allow school boards to impose terms 
that are in dispute. Th e right to strike is limited; a strike 
can be enjoined if a board can demonstrate danger to 
health, safety, or welfare of the public.

UNFAIR LABOR PRACTICES

Under Vermont law the VLRB has power to determine 
whether an unfair labor practice has been or is being 
committed. 21 V.S.A. §1726 spells out what constitutes 
an unfair labor practice on the part of both employers 
and employees. Some examples include:

FAILING�TO�BARGAIN�IN�GOOD�FAITH

INTERFERING�WITH��RESTRAINING��OR�CO-
ERCING�EMPLOYEES�IN�THE�EXERCISE�OF�
THEIR�RIGHTS�OR�EMPLOYERS�IN�THE�SELEC-
TION�OF�THEIR�REPRESENTATIVES�AT�THE�
BARGAINING�TABLE

DISCHARGING�OR�DISCRIMINATING�AGAINST�
AN�EMPLOYEE�FOR�FILING�AN�UNFAIR�LABOR�
PRACTICE�CHARGE�OR�BELONGING�TO�THE�
UNION

REFUSING�TO�APPROPRIATE�SUFFICIENT�
FUNDS�TO�IMPLEMENT�AN�AGREEMENT

An unfair labor practice charge must be fi led with 
the VLRB within six months of the time the practice 
occurred. Th e board may waive the six month require-
ment if it fi nds that:27

THE�PERSON�WAS�PREVENTED�FROM�FILING�
THE�CHARGE�BY�REASON�OF�SERVICE�IN�THE�
ARMED�FORCES�

THE�AGGRIEVED�PERSON�DID�NOT�UNDER-
STAND�THAT�AN�UNFAIR�LABOR�PRACTICE�
HAD�BEEN�COMMITTED�AGAINST�HIM�OR�HER��
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28 21 V.S.A. §1727(c)
29 21 V.S.A. §1727(d) 
30 21 V.S.A. §1729(c) 

OR�

THE�OFFENDING�PERSON�HAD�ACTIVELY�CON-
CEALED�HIS��HER��OR�ITS�PERPETRATION�OF�
THAT�UNFAIR�LABOR�PRACTICE�

Th e VLRB has the power to take testimony under 
oath, the power to subpoena witnesses, and to demand 
the production of documents related to the matter of 
inquiry.28 If, upon a preponderance of the evidence, the 
VLRB fi nds that an unfair labor practice has happened 
or is happening, it shall state its fi nding in writing and 
issue an order on the off ending person requiring him or 
her to cease and desist from the unfair labor practice.29

Enforcement of a VLRB order can be made through su-
perior court in the county where the unfair labor practice 
occurred. Any person aggrieved by an order of the VLRB 
may appeal questions of law directly to the Vermont 
Supreme Court.30 

�LEGAL�CONT��
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31  Th is section borrows heavily from the “Th e Negotiators Notebook”, published by 
the Oregon School Boards Association in 1997. 

32  Available at: http://education.vermont.gov/documents/EDU-SBE_2012_05_15_
Item_I_Guidelines_for_Teacher_and_Leader_Eff ectiveness.pdf 

PREPARING TO BARGAIN31

Preparing adequately for bargaining is a key to the suc-
cess of your district’s collective bargaining negotiations. 
Boards have to view collective bargaining as a vehicle 
to help their school districts accomplish a vision, and 
must take steps to clearly link the two. Well before the 
negotiations process begins, boards should be holding 
structured conversations with students, teachers, ad-
ministrators, parents and community members. Th ose 
conversations should address the following questions:

WHAT�DO�YOU�WANT�FOR�OUR�STUDENTS?�

WHAT�DOES�THAT�MEAN�FOR�OUR�SCHOOLS?�

THE�TEACHING�PROFESSION?�

WHY�IS�THIS�IMPORTANT�TO�YOU?

In those conversations, boards and administrators 
should be explicit about what any new directions 
might mean for specifi c provisions within collective 
bargaining agreements.

Th ese conversations help build relationships, trust, 
common understanding and buy-in regarding what 
changes the district or supervisory union needs to 
make in order to best meet the needs of students.

In addition to these conversations, other preparatory 
steps must be taken prior to the start of negotiations.
Th e more your negotiations council knows about the 
history, budgetary realities, and educational goals of 
each member district, as well as any legal, social, and 

political implications of a given proposal, the more 
likely it is that they can be prepared to design creative 
solutions. Being well prepared also allows the district 
to address management concerns and respond to union 
proposals more quickly and effi  ciently.

ANALYZING�YOUR�CONTRACT

An important step in preparing for negotiations is 
reviewing the current contract. Superintendents must 
help boards and negotiating councils understand any 
barriers associated with the current contract that make 
it diffi  cult to achieve the district’s vision for students. 
Boards and superintendents should understand which 
contract provisions are vague or ambiguous, limit board 
action, or restrict future plans. 

Particular attention should be paid to any contract provi-
sions relating to student achievement or teacher account-
ability. Any provisions related to teacher evaluation proce-
dures should be reviewed against the 2012 Guidelines for 
Teacher and Leader Eff ectiveness,32 to ensure the language 
is consistent with the expectations set by the State Board 
of Education regarding local teacher evaluation systems.

Superintendents, working with principals, should 
review the contract to identify any provisions that are 
causing diffi  culties. Articles that are unclear or that 
unreasonably restrict management discretion should be 
noted. Some examples are provisions which prescribe in 
detail the school calendar, the length of the school day, 
as well as those that limit subcontracting and the ability 
of management to make reduction in force decisions 
based on the needs and numbers of students, rather 
than seniority alone.

Bargaining

The Bargaining 
Process
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33 Gallipo v. City of Rutland, 163 Vt. 83 (1994).

Administrators should also identify contract provisions 
that are the target of frequent employee complaints. 
Identifying these provisions will help identify potential 
issues the union may present at the bargaining table. 
Administrators also may have suggestions for changes 
based on their experiences in other school districts.

Having an outside party, such as the district’s attorney 
and human resources director, review the contract prior 
to beginning negotiations can be very benefi cial. A third 
party can provide a balanced perspective on areas of 
potential concern and can identify contract provisions 
that are vague and ambiguous or are contrary to state or 
federal law.

REVIEWING�INTERNAL�AND�EXTERNAL�
POLICIES�AND�PRACTICES

Make sure current and proposed policies, including 
strategic planning documents, do not confl ict with the 
collective bargaining agreement. Review changes in 
state and federal law to make sure the district is able to 
comply both with the law and the collective bargaining 
agreement. Occasionally, changes in state or federal law 
invalidate certain contract provisions. Other times, state 
and federal laws create a new obligation or standard that 
the employer must meet. Implementation of supervi-
sory union negotiations councils is one recent example 
of changes to state law that employers must be aware of. 
School districts should also review any new or amended 
administrative rules to make sure the contract does not 
prohibit compliance. 

Boards should also review the results of grievances or 
unfair labor practices during the term of the contract. 
Consider changing or improving contract provisions 
that were subject to a grievance procedure or unfair la-
bor practice. Also review any grievances or unfair labor 
practices that the union lost. Th is review could provide 
insight into issues the union may bring to the table.

Boards should also review unwritten issues that are not 
directly addressed in the collective bargaining agree-
ment. In some cases, unwritten practices are as binding 
on the parties as if they were written into the collective 
bargaining agreement. When these practices rise to a 
level where they become binding, they are referred to as 

a past practice. Single instances of a practice occurring 
are not enough to elevate it to “past practice” status. Th e 
Vermont Supreme Court has held that a past practice 
is established when “the conduct of the parties encom-
passes a continuity, interest, purpose and understanding 
which elevates a course of action to an implied contrac-
tual status.”33 Because these practices usually are not 
written down, they may vary from building to building 
or exist on a district-wide level. Th e district must bar-
gain any change to a past practice if it aff ects a manda-
tory subject of bargaining. Consequently, it is crucial 
that districts review everything that may be considered 
past practice prior to beginning negotiations.

REVIEWING�COMPARABLES

Review wage and benefi t increases for the past two 
or three years granted by districts similar to yours. 
Comparisons usually are raised at the bargaining table. 
Information on wage and benefi t increases is available 
on the VSBA website at: 

http://www.vtvsba.org/teacherdata.html. 

Using comparative data you can put the union’s claims 
and/or demands in perspective. Review wage and ben-
efi t increases in other school districts, including districts 
in the local geographical area, districts statewide that 
are the same size as your district and other districts the 
union representative in your district serves.

In reviewing other districts’ salaries and benefi ts, be 
sure to note back pay, teacher reimbursement, early 
retirement benefi ts and any other intangible benefi ts. 
When comparing employee groups, review the entire 
compensation package: salary (base and step increases), 
insurance, leave, holidays, early retirement, tuition 
reimbursement and other components. Be aware of 
raises given to other employee groups in the district. 
What percentage raise did non-represented employees 
and administrators receive? What is proposed for these 
employee groups for the upcoming contract year?

Compare salaries and benefi ts with other public sector 
employees, such as city, county and other municipal 
employees. What percentage raises are these groups 

�BARGAINING�CONT��
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getting? What is proposed for the future? What type of 
benefi t packages do these employee groups have? How 
much leave time is available to these employee groups?

Be aware of the current infl ation rate, which is refl ected 
in the consumer price index (CPI). Th ere are several dif-
ferent CPI standards. Th e CPI-W is the national index 
for Urban Wage Earners and Clerical Workers and often 
is used with classifi ed staff . Th e CPI-U is the national 
index for All Urban Consumers and often is used with 
licensed staff . Another CPI sometimes considered in 
Vermont is the New England Economic Project CPI. 
Th e national CPI comes out monthly. Th e CPI often is 
used to help determine a reasonable salary increase for 
an employee group. Be sure to specify which CPI the 
parties agree to use.

BUILDING�YOUR�INFORMATION�BASE

Have copies of your contract and those of surrounding 
districts. Often the union’s proposals originate in other 
districts’ contracts. By reviewing other contracts, you 
will recognize whether the union proposal is unique to 
your district or copied from another district.

Be familiar with the workings of the relevant salary 
schedule. Know the current placement of district staff  and 
the anticipated placement for next year. Determine the 
number of staff  eligible for step and column movements 
and then calculate the cost of step and column increases.

Examine the insurance benefi ts programs. Where ap-
plicable, contact VEHI or your insurance carrier for an 
idea of what increases are expected for the coming year. 
Be aware of other personnel expenses associated with 
each dollar of salary spent, such as Vermont Municipal 
Employee Retirement System (VMERS) contributions, 
FICA, workers’ compensation and unemployment 
insurance. If the district has a set amount of resources 
available for salary increases, be sure to calculate those 
expenses in costing out proposals.

Understand the implications of any proposed changes 
to your health insurance benefi ts, given the require-
ments of the federal Aff ordable Care Act and related 
state laws. One important consideration to be aware of 
is whether maintaining “grandfathered” status is a prior-

ity for the district. A “grandfathered” insurance plan is 
one that existed on March 23, 2010, and it is exempt 
from certain provisions of the federal Aff ordable Care 
Act. To maintain grandfathered status, a plan cannot 
decrease the percent of premiums the employer pays by 
more than fi ve percentage points. If your district pur-
chases insurance plans from VEHI, you should contact 
them directly to understand the impact of the recent 
health care laws as you prepare to bargain.

Project your revenue for the next fi scal year. Will it be 
up, down, or stay the same? Are there specifi c expendi-
tures or projects that will impact the district’s revenue 
picture for the next fi scal year? Are any funds included 
in the budget “one-time only” allocations, such as for 
capital expenditures? Have copies of the budget docu-
ment available as soon as the budget is put together. 
Th is will help provide a blueprint of program expendi-
tures for the coming year.

Be aware of any program changes in the upcoming 
school year, such as new instructional programs, longer 
school year or modifi cation of the school day. Th ese 
changes could have bargaining implications. Th e impli-
cations should be determined early enough to allow the 
district to complete any required negotiations prior to 
implementation.

Gather relevant community data. Is a major employer 
going out of business? Is a major company moving into 
town? Is the community experiencing a growth or de-
cline in overall economic well-being? What is happen-
ing to enrollment?

SELECTING�THE�DISTRICT’S�
BARGAINING�TEAM

School district boards must determine who will repre-
sent the board on the negotiations council. Th e composi-
tion of the bargaining team depends on several factors, 
including the history of bargaining, the size of the team, 
the designation of a spokesperson or chief negotiator, the 
bargaining model to be used, the negotiations style, team 
eff ectiveness characteristics and other stylistic themes.

Th e continuity and stability of the negotiating team is 
crucial. Negotiations often extend beyond the expira-
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tion of the contract, and these issues must be consid-
ered in selecting both board members and other team 
members. A board member whose term expires before 
negotiations are expected to conclude probably is not 
the most appropriate person to assign to the team. 
Likewise, administrators or other personnel who may be 
leaving the district probably aren’t the best choices.

Bargaining sometimes becomes as much a public rela-
tions matter as it is a collective bargaining matter. Th e 
parties in school district negotiations must take into 
account this politically charged environment.

UNDERSTANDING�NEGOTIATIONS�STYLE

Th e board’s goals for bargaining may determine which 
board members are the best choices for the bargaining 
team. Often there is a correlation between the board’s 
goals and the bargaining styles of individual team 
members. For example, if the goals are to win major 
improvements in management rights and concessions in 
wages and salary benefi ts, a more assertive and aggres-
sive style of bargaining probably is indicated.

On the other hand, if the overriding concern is the 
relationship between the parties and there are no major 
economic pressures, then a more collaborative approach 
may be best. Th e dilemma in every negotiation is to 
decide which issues require a cooperative approach and 
which call for a more competitive strategy. 

Competitive negotiators usually view negotiations as 
a means to obtaining as advantageous a settlement as 
possible. A competitive negotiator pursues the district’s 
interests from an assumption that the items being 
bargained are a matter of how to divide the pie. Th is 
type of bargaining has been called zero-sum bargaining. 
In other words, whatever one side gains, the other side 
loses. Th is often-adversarial style is successful in deal-
ing with a distribution of economic matters in a single 
negotiation.

John Wilson, in an Education Week commentary on 
collective bargaining in the 21st century, stated, “Twenty-
fi rst century bargaining must be collaborative. Adversarial 
bargaining has passed its time. Collaboration is a 21st 

century skill that is as relevant at the bargaining table as it 
is in the schoolhouse.” 

Collaborative negotiations work from the assumption 
that the negotiations should serve the parties’ mutual 
interests in an atmosphere that maintains good relation-
ships. Reducing confl ict and creating trust is a desired 
outcome. In those districts where boards have worked 
with the community to establish a clear vision for their 
schools and the working conditions for teachers within 
those schools, a more collaborative approach to collective 
bargaining is likely to yield more substantive, student-
centered results. 

Most negotiations involve a mixture of styles. On some 
issues, the board may choose to be very competitive. On 
other issues, it may want to be more collaborative. A mix 
of both competitive and collaborative negotiators tends to 
enhance the overall eff ectiveness of the team.

Th e team’s ability to engage in multiple strategies, 
depending upon specifi c issues, is critical to the negotia-
tions’ success. It also is important in determining what 
the bargaining mix will be and the positions (realistic, 
optimistic or pessimistic) the board takes on specifi c 
issues. Consequently, the team must engage in strategic 
choices or situational tactics strategies, based upon the 
board’s goals and the union’s style. Each negotiations 
style can be eff ective and provides another tool in the 
tool box to achieve more desirable settlements.

CHIEF�SPOKESPERSON/DESIGNATED�
REPRESENTATIVE

Selecting the team’s chief spokesperson is a critical step. 
Th e chief spokesperson should have good communica-
tions skills, sensitivity to the nuances of language, a 
grounding in contract administration and a comprehen-
sive background in school negotiations as well as labor re-
lations. He or she should be personable and dynamic and 
have considerable patience and stamina. As the board’s 
representative in crucial negotiations with employees, the 
spokesperson’s knowledge of your particular district and 
the situations inherent to your negotiations is critical.

Designating an in-district representative or your profes-
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sional negotiator as the chief spokesperson is a key deci-
sion. Professional negotiators can be valuable because 
of their expertise in the process and because of their 
ability to act as a lightening rod to buff er the board and 
administration. On the other hand, hiring a profes-
sional negotiator involves a signifi cant commitment in 
time and money. 

TRAINING�THE�BARGAINING�TEAM

Training team members is crucial to the success of 
bargaining. Because of the complexity of the rules and 
because rules often change, each team member must 
have a fi rm grounding in the Vermont Teachers Labor 
Relations Act, the Vermont Municipal Labor Relations 
Act, and the most recent Vermont Labor Relations 
Board rulings.

Knowledge of the strategies and tactics used in negotia-
tions also is important. Individuals' negotiating styles, 
in combination with legal requirements and the bar-
gaining goals and parameters established by the board, 
all interact at the bargaining table. Th ese complexities 
quickly can submerge inexperienced bargainers into a 
confusing sea of disadvantageous settlements.

Th ere are a number of opportunities for negotiating 
team members to receive training. Individual training 
workshops can be arranged with VSBA’s staff . Other 
possibilities include specialized regional workshops 
and training opportunities provided at VSBA’s Annual 
Fall Conference.

COMMUNICATIONS�PLANNING

Th e negotiations council should designate a spokes-
person to respond to public inquiries and to release 
information to the media on behalf of the board(s). Th e 
fi rst choice for this spokesperson is a board member. An 
elected board member usually has a high degree of cred-
ibility and status within the community, as well as the 
ability to personally speak for the board. Th e next best 
choice is the superintendent and/or administrator who 
can speak for the district but has an operational perspec-
tive. Th e third choice is a professional negotiator who 

has had experience in dealing with the media. Commu-
nication during bargaining is an important component 
that is often overlooked. 

KEEP�THE�BOARD�S	�UP�TO�SPEED� Regular 
communication between the negotiations council and 
the board(s) is essential in re-examining or redefi ning 
bargaining parameters. Th is also allows the board to 
identify additional areas for fall-back positions, alternate 
solutions or new positions on issues identifi ed during 
the course of bargaining. As the pressure increases and 
confl ict between the negotiations council and the union 
becomes more intense, board members have a tendency 
to re-evaluate their positions on issues (particularly 
economic issues) and how the teachers’ morale prob-
lems will aff ect children. Th e question most often asked 
is: “Does the cost of this bargaining activity and its 
relationship to children balance against the value of the 
district’s positions?”

Once this process starts, there is a tendency to second-
guess the council’s positions. Th is is especially true 
with issues that have not had a signifi cant amount of 
discussion. Consequently, thorough discussion of vari-
ous issues at the board level is imperative. Th is discus-
sion helps create ownership and solidarity among board 
members and boards.

Communication with the board also allows the oppor-
tunity to reaffi  rm or reassess priorities. Other advantages 
include preparing the board for the nature of the settle-
ment. Th is regular communication prevents surprises 
and allows the board to discuss new union proposals.

KEEP�ADMINISTRATORS�INFORMED��When neces-
sary to communicate developments to administrators, 
use confi dential memos after bargaining sessions or brief 
them at meetings. Keeping administrators in the infor-
mation loop about negotiations can help them support 
the board’s positions with parents and other members of 
the public. Th ey also can provide relevant data and off er 
input to the board on emerging issues.
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USE�YOUR�COMMUNITY’S�INFORMAL�COM-
MUNICATIONS�NETWORK��Every community has a 
number of individuals who might be designated as key 
communicators. Key communicators are individuals 
whose opinions others trust. Th ey are part of a commu-
nity network that can support the school district. Some 
examples include: business leaders, religious leaders, 
civic organization leaders, and elected offi  cials. You 
may want to consider establishing a special negotiations 
newsletter or bulletin to keep them informed about the 
district’s bargaining goals and the collective bargaining 
process. Remember that ground rules may constrain 
boards in the amount of information they can share with 
the public, especially in the early stages of bargaining.

Th e VSBA has a communications support service avail-
able to boards that need assistance in this area. We are 
able to connect boards with a communications specialist 
who can help develop a communications strategy and 
plan, including talking points. Th is communications 
resource can help boards convey information to the 
public in a manner that is clear, consistent, and timely, a 
challenging task to perform in a highly pressurized and 
emotionally charged environment.

ESTABLISHING�BROAD�BARGAINING�GOALS

Public support is crucial during labor negotiations, and 
there are a number of ways to encourage it. One criti-
cal way is to include discussions about labor agreements 
during overall strategic/long-range planning conversa-
tions with the community. Districts should use their 
strategic planning process as an opportunity to focus on 
the learning needs of students, to develop a plan to adapt 
systems to be more fl exible, dynamic, and to articulate 
any implications for the teaching profession generally 
and collective bargaining agreements specifi cally. Boards 
should draw upon these conversations to establish broad 
goals for their next collective bargaining cycle. 

Setting broadly based bargaining goals that are congru-
ent with the district’s strategic plan allows the district to 
develop clear and articulable objectives. By linking the 
district’s strategic plans with bargaining goals, the board 
provides a basis for the entire negotiation process. Th ese 
goals should be made clear to teachers and classifi ed staff , 

as well as to your public and the community. Specifi c 
board parameters should be consistent with these goals.

SETTING�SPECIFIC�BARGAINING�PARAMETERS

After broad bargaining goals and objectives are set, 
specifi c bargaining parameters must be identifi ed for the 
bargaining team. Th ree elements should be considered:

EXAMINING�OPERATIONAL�IMPERATIVES�

EVALUATING�ENVIRONMENTAL�INFLUENCES�

IDENTIFYING�PROGRAMMATIC�DIRECTIONS�

A number of operational imperatives could aff ect 
bargaining, including any current confl icts identifi ed 
from your audit of the internal and external policies and 
practices, including existing policies, changes in state 
and federal law, results of grievances during the term of 
the contract and the district’s past practices.

In looking at either a one-year or multi-year contract, 
consider the implications on economic parameters and 
needed improvements in language. For instance, some 
districts are facing a considerable reduction in resources, 
so it’s likely that layoff s will be necessary. An examina-
tion of reduction in force language in those situations 
would be reasonable.

An examination of environmental infl uences may 
provide additional information on short-term changes. 
Th is is a way to identify parental concerns, community 
perceptions and pressures, as well as statewide trends 
regarding overall fi nancial resources.

Finally, it’s important to identify program directions or 
changes and how they impact employees. For instance, 
the movement to fl exible scheduling, off -campus learning 
opportunities, and instructional practices integrated with 
virtual learning platforms may have implications on your 
sub-contracting articles and provisions on staff  develop-
ment and evaluation. All of these factors must be consid-
ered in providing management the fl exibility necessary to 
implement programs. In establishing bargaining param-
eters, there are a number of general considerations:
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SETTING�CLEAR�AND�REALISTIC�EXPECTATIONS
Individual board members need to ask questions, 
off er ideas, consider options and, in conjunction with 
other board members, decide what is best for the 
district. Setting board expectations should be based 
on relevant facts, comparative data, costs, and docu-
mentation of problems. You will be challenged at the 
bargaining table to prove and justify the positions 
you take. Facts and fi gures to back up your assertions 
are essential to be persuasive.

Objectives should be as concrete, specifi c and as 
measurable as possible. Vague objectives like “reduce 
the compensation program” often are so ambiguous 
and subjective that they provide no guidelines for a 
bargaining team. A more precise objective might be: 
“Establish a cap on insurance at the previous year’s 
contribution level and increase the cap no more than 
5 percent during the course of a two-year contract.”

Identify a range of positions for each issue you bring 
to the bargaining table. Your initial position can be 
viewed as an optimistic goal or a goal that is taken 
from the management wish-list. However, initial 
positions cannot be so far out-of-bounds that they are 
off -handedly dismissed by the opposing party. Your 
initial position, like all positions, must have some 
data and documentation to back it up. A second 
range of positions is your targeted, or preferred, 
position. Th is is a realistic assessment of what can 
be gained through the bargaining process. Th e third 
level is your bottom line, your minimally acceptable 
level on the issue (or perhaps your pessimistic view of 
what you will be able to achieve).

Distinguishing between tangible and intangible goals 
(relationships, reputation, etc.) is also necessary. Ne-
gotiations are a continual sequence of opportunities 
to bargain. Make a realistic assessment of resistance 
points and the priorities of the other party and how 
those will impact your ability to achieve your goals.

PRIORITIZING�PROPOSALS
Proposals need to be ranked as high, medium and 
low priorities. High priority items should be stated 
as realistically as possible and identifi ed as such to 

the bargaining team. Th ese issues should be carefully 
selected and incorporated into the overall bargain-
ing mix. Th e bargaining mix is the list of issues that 
defi ne the negotiations. Th is list includes not only the 
board’s list of issues, but also the anticipated union’s 
list of issues.

One strategy sometimes employed by unions is to put 
too much on the table at once and try to raise too 
many issues. If management also puts a large number 
of issues on the table, negotiations will be prolonged. 
On the other hand, a longer list of issues provides 
opportunities for more combinations and trade-off s 
among issues.

Th e bargaining process also includes a number of 
throw-away issues that may be proposed and then 
withdrawn for strategic advantage as the negotia-
tions proceed. Deciding which issues proposed by 
the union are throw-away issues and which are of 
substance is a critical task for the bargaining team. 
Th at determination should be made on the basis of 
the facts, arguments and data that support the issues.

Determining which issues are connected or depen-
dent upon one another and which are medium- and 
low priority issues is important in deciding what 
trade-off s can be made and what packages can be 
obtained in the bargaining mix. With each issue, you 
must determine its acceptability by the other party in 
terms of needs and priorities and make an assessment 
of their resistance points. Combine this assessment 
with the anticipated price tag for the proposal. Th ese 
assessments can, in turn, lead to prioritized goals.

At some point in the negotiations, inform the union 
which issues must be achieved. Th en the discussion 
can focus on how those interests are going to be satis-
fi ed, rather than a discussion of the validity of those 
interests. However, boards should avoid drawing a 
line in the sand until it is time to do so. As negotia-
tions proceed, there will be a tendency to take posi-
tions that have fewer options. As both sides harden 
their positions, the likelihood of a confl ict increases. 
Th e more rigid the position, the higher a priority it 
should be for the board.
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BASIC BARGAINING TIPS34

�ESTABLISHING�GROUND�RULES

Before negotiations begin, parties often agree to a series 
of ground rules that will govern the conduct of the nego-
tiations process. Th e substance of the ground rules varies, 
but some common provisions include agreements to: set 
a fi xed calendar of meeting dates or a specifi c number of 
meetings between the parties; resolve all language issues 
before discussing economic issues; or keep confi dential 
the status of negotiations and/or specifi c proposals. 

Deciding when to make issues in dispute public is an im-
portant consideration when setting ground rules. Boards 
that have done signifi cant work to engage the community 
and educators in developing a common vision may want 
some fl exibility to communicate with those stakeholder 
groups throughout the process. 

When establishing the ground rules, the parties should 
also discuss what negotiations model they will follow. 
Th e traditional model – positional bargaining - entails 
the exchange of specifi c proposals and counterpropos-
als. Another approach is collaborative bargaining, where 
the parties discuss issues they want to address, identify 
their underlying interests, and generate options to address 
shared interests. If consensus is reached on an option it be-
comes the basis for proposed contract language. Th e aim 
of collaborative bargaining is to fi nd, through discussion, 
mutually acceptable solutions to labor relations issues.

When selecting a bargaining model and establishing 
ground rules, remember that fl exibility, imagination, 
and creativity are important. As a general rule, infl exible 
and overly restrictive ground rules are unproductive. Be-
cause there are often legal implications associated with 
ground rules, negotiation councils should consult with 
their attorney when developing them.

�SUBJECTS�OF�BARGAINING

A proposal may be a mandatory, permissive, or il-
legal subject of bargaining. Under the Vermont Labor 
Relations for Teachers Act, the mandatory subjects of 

bargaining are: salary, related economic conditions of 
employment, agency fee,35 and procedures for processing 
complaints and grievances relating to employment. Man-
datory subjects must be bargained to impasse and submit-
ted to a factfi nder if disputes remain. Permissive subjects 
include any matter that falls outside of the statutory list, 
but is not contrary to law. Permissive subjects may be 
proposed in negotiations but need not be bargained to 
impasse.

Th e negotiations council should carefully review the as-
sociation’s initial proposals to determine if each proposal 
is mandatory or permissive. If a proposal is permissive, 
the council must decide whether it is willing to discuss 
it during negotiations and at what point those discus-
sions will end. Councils should also be aware that a 
proposal could contain both mandatory and permissive 
elements and that the board is only required to bargain 
those elements of the proposal that are mandatory.

CAUCUSING

An important tactic in negotiations is the eff ective use 
of a caucus, which is where either party withdraws tem-
porarily from direct negotiations with the other side. 

One of the most important reasons to call a caucus is 
to resolve concerns or confl icts within the negotiations 
council to assure a uniform message is being delivered 
at the table. If there are disagreements about issues or 
tactics among council members, those disagreements 
should be resolved away from the bargaining table. If 
members have questions about a particular approach 
or issue, those should be raised in caucus. Whenever it 
appears that council members are advocating confl icting 
positions, the lead negotiator should call for a caucus. 
Internal confl ict should be resolved away from the bar-
gaining table, not in the presence of the union. 

A caucus can also be used as a means of regaining con-
trol of the bargaining agenda and controlling the pace 
of negotiations. If emotions get out of hand, a break in 
the tension may be necessary. A caucus may also be used 
to increase the pace of negotiations. If a session moves 
off  course into discussions unrelated to the substance 
of negotiations, a break in the process may be a useful 
mechanism for refocusing attention. 

34 Adapted from the Iowa School Boards Association’s Collective Bargaining Guide.
35  As of this writing, the Vermont General Assembly is deliberating a bill that would 

require all non-dues-paying members of a bargaining unit to pay an “agency 

service fee” to the union. If it passes, this bill would eliminate agency fee from the 
scope of bargaining.
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Whenever the association puts a major proposal or coun-
terproposal on the table, the negotiating team should 
take time to review that proposal in caucus. Similarly, be-
fore the team decides to revise its position on an issue or 
accept a proposal put forward by the union, there should 
be an opportunity for internal review and discussion of 
that position among the negotiations council. 

Either party to the negotiation has the right to call for a 
caucus at any time, and a caucus can be called for by any 
member of the negotiations team, not just the lead ne-
gotiator. Members need not give a reason for the caucus, 
and the other side cannot prevent a team from caucusing. 

PRACTICAL�TIPS�FOR�NEGOTIATORS

Th e following are some practical tips for productive 
negotiations:

 BE�HONEST�AND�DEMONSTRATE�INTEGRITY��
Don’t be afraid to say “I don’t know.” It enhances 
credibility and respect.

LISTEN�CAREFULLY� If negotiators cannot explain 
their proposals or the reasons for them, the pro-
posals are not essential. Listening is the most eff ec-
tive strategy - the image of the eff ective negotiator 
as a tough-talking, table-pounder is a myth.

DON’T�TAKE�IT�PERSONALLY� Approach negotia-
tions as an open and candid discussion of bargain-
ing proposals. Discussions may get unpleasant, but 
they should never get personal.

BE�CLEAR�AND�CONSISTENT� If a proposal is 
unacceptable, say “no” fi rmly once, and move on. 
Saying “fi nal off er” more than once is not eff ective.

BE�REALISTIC� An initial economic proposal 
should not be so “far out” as to insult the associa-
tion and polarize negotiations.

KNOW�YOUR�ASSOCIATION� Seek to determine 
– as early as possible – the association’s priorities 
and interests. Understand the reasons or politics 
behind association proposals.

PAY�ATTENTION�TO�TIMING� Your judgment as 
to when a proposal should be dropped, an off er 
improved, or position reaffi  rmed, is critical.

BE�PREPARED�TO�COMPROMISE� Any agree-
ment which promotes trust and creates a mutually 
benefi cial long-term relationship requires compro-
mise on both sides.

AVOID�IMPRECISE�LANGUAGE� It usually works 
to the employer’s detriment.

DON’T�FINALIZE�COMPLEX�LANGUAGE�IN�A�
HURRY� Get agreement in principle, then dra� , 
redra� , and jointly fi nalize.

EXPLAIN�THE�RESULTS� A� er ratifi cation, thor-
oughly review and explain all contract provisions 
with administrators. 
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Strike Planning 
and Preparation35

While neither party should anticipate a strike from the outset of negotiations, school boards 
should devise a strike plan prior to the onset of bargaining, at a point when the board has time to 
engage in thoughtful planning and preparation. Th e VSBA recommends boards assemble a strike 
plan well in advance of a breakdown in negotiations. 

UNDERSTANDING THE LEGAL CONTEXT

THE�RIGHT�TO�STRIKE

Vermont does not prohibit either teachers or municipal employees from striking. Vermont law 
defi nes a strike as “conduct by an employee or employee organization or its agents which produc-
es, induces, or encourages a work stoppage, slowdown or withholding of services; such conduct 
includes recognizing a picket line or other conduct which interferes with or impedes the orderly 
functions and services of a municipal employer.37” 

If the parties have gone through factfi nding and continue to fi nd themselves deadlocked, a union 
may vote to strike, or a board may invoke fi nality – often referred to as ‘imposing a contract’ 
- under 16 V.S.A. §2008. However, there are some limitations on the right to strike or invoke 
fi nality. Th e Vermont Labor Relations Board has concluded that the Vermont General Assembly 
intended at least a 30-day cooling off  period after receipt of a factfi nder’s report before a school 
board can invoke fi nality or before a union can strike.38 

Another limitation is that teachers are prohibited from striking either when both parties volun-
tarily submitted a dispute to binding and fi nal arbitration or after a decision or award has been 
issued by the arbitrator. If such a strike occurs or is about to occur, a school board may petition 
for injunctive relief from the superior court within the county where the strike is or will be 
taking place.39

36  Th is section has been adapted from the Ohio School Boards Associa-
tion’s “Strike! A Planning Manual for Ohio School Boards”

37 21 V.S.A. §1722(16)

38 Rutland Education Association v. Rutland School Board (1979).
39 16 V.S.A. §2021(c)

The Strike
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�INJUNCTIONS

A school board may seek a “restraining order or tempo-
rary or permanent injunction” in connection with or 
relating to pending or future negotiations from a “court 
of competent jurisdiction” in Vermont. Such a court 
will hold a hearing and issue an injunction or restrain-
ing order only if it fi nds that “the commencement or 
continuance of the action poses a clear and present dan-
ger to a sound program of school education, which in 
the light of all relevant circumstances it is in the public 
interest to prevent.40” 

As a previously mentioned, courts are reluctant to get 
involved in labor disputes and so the availability of an 
injunction or restraining order is limited and unlikely. 
Boards may have diffi  culty demonstrating a “clear and 
present danger to a sound program of education” unless 
the strike occurs at the end of a school year and it threat-
ens to prevent the completion of that school year. How-
ever, boards should be aware that the provision of special 
education services to students may be required in order 
to fulfi ll a school district’s obligations under federal law, 
which could constitute grounds for an injunction.

�PICKETING

In its most basic form, picketing is an act of free speech 
which is protected by the First and Fourteenth Amend-
ments of the U.S. Constitution. Normally, picketing 
is permitted in areas traditionally considered “public 
forums,” such as sidewalks. If, in a district, there is any 
uncertainty with regard to what constitutes a “public fo-
rum,” the district board should consult with your school 
district's attorney to determine what property near the 
school would and would not constitute a “public forum” 
area. Picketers have no right to violate criminal laws, 
such as trespassing or preventing ingress to or egress from 
property. Individuals involved in prohibited activities are 
liable for the consequences of their acts, but the union 
may be held responsible if it authorized or directed the 
individuals’ acts. 

If picket lines are present, administrators and other 
employees may attempt to cross the lines and enter the 
building. If their way is obstructed in any manner, they 
should inform picketers that they desire to enter the 

building and carry out their assigned duties. If picketers 
refuse to permit them to enter by physical contact or 
the threat of physical contact, the employees should not 
attempt to force their way through the picket line. Th ey 
should, however, report their inability to enter to the 
building administrator or to their immediate supervisor.

Boards should keep in mind:

 •  Management has the right to use its property 
during a strike.

 •  Non-strikers have the right to come to work 
without union restraint.

 •  All employees should avoid confrontations with 
those employees on the picket line and should 
immediately report all problems or incidents.

 •  School offi  cials may monitor or otherwise observe 
and document picketers and their activities.

 •  School offi  cials should report any illegal activity 
immediately to the police.

ROLES AND 
RESPONSIBILITIES

For school management to be properly prepared for the 
strike, the specifi c roles of board members, superinten-
dents, principals and other administrators need to be 
carefully thought out and planned. Th e administrative 
staff  needs to know what their jobs are during a strike and 
exactly what is expected of them. Having one administra-
tor “out of step” with the rest could damage the district’s 
eff orts, which need to be coordinated and cohesive.

�SCHOOL�BOARD�ROLE

In Vermont, most negotiations are conducted by a ne-
gotiations council at the supervisory union level, which 
includes representatives from all member districts.41 
However, fi nal ratifi cation of any agreement on behalf 
of a school board remains the sole responsibility of the 
local board.42 In supervisory districts, the board serves as 
the negotiations council.

40  16 V.S.A. §2010.
41  16 V.S.A. §261a(a)(8)(D) and §1981(8). 

42  16 V.S.A. §2009
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�STRIKING�CONT��

Th e local school board has a complex role during a super-
visory-union-wide employee strike. Th e board is the chief 
decision-making body for the local school system. It is 
their job to do what they believe is in the best interests of 
the district. When negotiations breakdown at the super-
visory union level and a strike occurs, local boards may 
be pressured to settle contracts at the local level, essen-
tially breaking away from the SU negotiations council. In 
these situations, local boards must be prepared to make 
some very important decisions in a highly pressurized 
and emotional environment. It will be critical for local 
boards to understand the positions of the negotiations 
council and be prepared to support those decisions in the 
interest of taking a unifi ed position against the union.

Before the strike, a board must decide whether it will 
make every reasonable eff ort to keep the schools open in 
the event of a strike. In supervisory unions, the super-
visory union board has to work with local boards to 
decide whether all will commit to that strategy. If that is 
the decision, then the board must publicly reinforce the 
superintendent’s authority to run the district on a daily 
basis without any interference from the board or any of 
its members.

During a strike, school boards should proceed with any 
regular monthly meetings as planned. All board meetings 
must be conducted in accordance with Vermont’s open 
meeting laws. If the board needs to discuss the strike or 
state of negotiations, they should do so in executive ses-
sion. Th e board has no duty to publicly discuss matters 
concerning negotiations, if “premature general public 
knowledge would clearly place [the board] at a substan-
tial disadvantage.” In order to enter executive session, the 
board must start the meeting in open session and then, 
after stating the reasons for doing so, and by majority 
board member vote, move into executive session. 

Finally, if the board meets during the strike, the board 
chair should prepare to take measures to maintain 
control of the meeting, including setting time limits or 
creating speaker lists for the public comment period. 
However, note that there is no requirement that boards 
take public comment on matters considered by a board 
in an executive session, as it is not an open meeting.

�SUPERINTENDENT�ROLE

As the chief executive offi  cer of a school district and 
supervisory union the superintendent has direct or del-
egated authority for handling the majority of the ques-
tions, comments, suggestions and complaints related to 
the job action. News media, negotiators, parents and 
community groups, the board, non-striking staff , legal 
counsel and other administrators will all look to the 
superintendent for advice, direction and support.

Strikes demand well-planned, effi  cient organization. 
Th e superintendent and/or his or her designees must 
provide access and information to all groups or indi-
viduals in key positions. Faced with an immediate job 
action, the superintendent’s coordinating and assign-
ment skills become critical in developing an eff ective 
line of communication. Th e superintendent also has to 
provide moral support to the management team. Th ese 
will be stress-fi lled times for everyone. Th e superinten-
dent is the one to ensure that stress and frustration do 
not hinder the district’s eff orts to withstand the strike. 
It’s not an easy task; the superintendent will be under a 
great deal of pressure. 

�PRINCIPAL�ROLE

Principals should be able to give the superintendent an 
idea of how his or her school would fare in a strike. If the 
schools remain open a principal should be able to tell the 
superintendent how many employees are likely to report 
and the grades or services they can cover. Th ey also need 
to be able to report which scheduled events would be 
disrupted or need to be cancelled, and the anticipated 
parent and community reaction to those cancellations.

During a strike, a principal has three general areas of 
responsibility:

ENSURE�THAT�HIS�OR�HER�SCHOOL��IF�OPEN	�
CONTINUES�TO�FUNCTION�WITH�MAXIMUM�
SAFETY�AND�EFFICIENCY

ACT�AS�THE�DIRECT�LINK�BETWEEN�THE�SU-
PERINTENDENT�AND�THE�INDIVIDUAL�SCHOOL�
TO�PROVIDE�A�CONSTANT�FLOW�OF�ACCURATE�
INFORMATION�ABOUT�DAILY�CONDITIONS

43  1 V.S.A. §313(a)(1).
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COMMUNICATE�AND�SUPPORT�THE�
MANAGEMENT�NEGOTIATIONS�POSITIONS�
WITH�TEACHERS��PARENTS��AND�CITIZENS

Keeping in mind these responsibilities, a principal 
should consider three tasks and problems prior to a 
strike: general preparation, schedules and lesson plans, 
and support services. If this is the principal’s fi rst strike, 
he or she should initiate a modest self-training program, 
seeking counsel from the superintendent and other ex-
perienced administrators within and outside the district. 

SCHOOL OPERATION
 

 OPEN�OR�CLOSED?

Th e fi rst decision the board must make is whether or 
not to keep the schools open during a strike. If schools 
are closed by the board and the strike continues, the 
days of instruction that are missed must be made up. 
If those days are made up, the union will suff er no loss 
in pay. Particularly if media coverage of the breakdown 
in negotiations has been favorable to the union, closing 
schools may actually encourage teachers to strike and 
remain out until all of their demands are met.

However, keeping schools open may not always be the 
right decision. Particularly in situations where a superviso-
ry union-wide strike is anticipated, it may be likely that the 
board can’t employ enough substitutes to provide the nec-
essary supervision that would ensure a safe environment. 
Th e school board, while assessing its resources and strategy, 
can use the following questions as a guide to help make the 
right decision about whether to keep its schools open:

 1.  Can all of the district’s schools be kept open in-
defi nitely during a full work stoppage? Is the board 
willing to operate some schools and close others?

 2.  What is each principal’s a� itude toward school 
closure? What problems, both general and spe-
cifi c, does each principal anticipate if a particular 
school is closed or if it remains open?

 3.  How many regular teachers will report to work 
despite a strike call? To which schools? How 
many support staff  members will report? Make a 
conservative estimate. 

 4.  How many licensed/certifi cated or otherwise 
qualifi ed substitutes will be available to work dur-
ing a strike?

 5.  Can the district, given the number of available 
subs, meet the state minimum educational 
standards?

  6.  What innovations are acceptable to allow each 
substitute to handle larger than normal number 
of students — large lectures, team teaching?

 7.  Will the district be able to operate its schools with 
reduced staff  while ensuring the health and safety 
of students and staff  are not compromised?

 8.  Given reduced staffi  ng, where should the district 
place its emphasis — on continuing the education 
of high school seniors or on elementary students? 
If school is closed, will seniors be able to com-
plete their graduation requirements?

 9.  Will staffi  ng be suffi  ciently available to ensure 
maintenance of essential building services — 
heat, custodial care, food service?

 10.  Will the community support the board if it keeps 
the schools open? If it closes the school? If the 
schools are closed, what is the maximum length of 
time the board can maintain community support? 

  11.  Are there additional costs to the district involved 
in keeping the schools open during a strike? In 
keeping them closed? What are these costs?

 12. Should all extracurricular activities be canceled?

 13.  How will the media tend to treat the strike? How 
extensive will its coverage be? If the schools are 
open? If they are closed?
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Th e board, in reviewing its “to close or not to close” op-
tions, also needs to check in with the other members of 
the management team. Specifi cally, the board needs to 
gauge the abilities of the superintendent, other central 
offi  ce administrators and the building administrators. 
Once a board decides to keep schools open the board 
must adhere to that decision. A decision made and 
backed away from is the worst possible way to counter a 
planned employee strike.

�EXTRACURRICULAR�ACTIVITIES

Th e issue of whether or not to conduct extracurricular 
activities is one that may receive an extreme amount 
of public attention and criticism. Depending on your 
community and its emphasis on sports and interscholas-
tic competition, the decision to suspend such activi-
ties may bring signifi cant pressure on the board and 
administration - and possibly the teachers - to resume 
the normal conduct of school.

Numerous issues must be considered before making 
such a decision. Th e primary criterion is whether or 
not the schools have remained open. As a general rule, 
school boards should not continue extracurricular 
activities if the schools are forced to shut down or cease 
operation. Th is would, in eff ect, allow the striking bar-
gaining unit to implement a “selective strike” in which 
they can determine the extent of the job action.

As mentioned earlier, principals should compile a com-
prehensive list refl ecting the activities actually aff ected 
by the job strike. When the fi rst threat of strike appears, 
high school principals should immediately notify other 
schools in their athletic conference of the labor dispute 
and prepare them for the possibility of rescheduling or 
cancelling athletic contests. Th en a contingency plan 
should be developed on the maintenance of extracur-
ricular activities which details advantages, disadvantages 
and alternatives.

Extracurricular activities do not carry the priority that 
normal school operations do. Such activities are not 
required as a state minimum or as a prerequisite for 
graduation. If the board feels holding major events will 
benefi t the district, adequate staffi  ng must be arranged 
before the event can be held. Safety to the children and 

any observers or participants is of paramount importance. 

If the schools are open and the board wants to maintain 
extracurricular off erings, a number of precautions should 
be observed. If a striking bargaining unit member off ers 
to continue to supervise an extracurricular activity, the 
employee should not be allowed to selectively cross the 
picket line for preferential work. However, some coaches 
of individual sports may not be part of the bargaining 
unit and may have separate contracts for their coaching 
positions. If so, then it may be possible to conduct the 
activity with regular staffi  ng. It may even be possible to 
conduct the event with substitute supervision. 

If the board decides to cancel the extra activities, be 
advised that the striking bargaining unit may attempt 
to use this to its advantage. Th e board should make the 
public aware of the factors necessitating the decision. 
Additionally, the board should not second-guess the 
decision, but must instead support the resolution with 
fi rm conviction. A half-hearted stand will only hurt in 
the long run, so any decision must be united.

�STUDENTS’�EDUCATIONAL�ENVIRONMENT

School districts are responsible for the education of 
students. Th erefore, it is important to maintain a proper 
educational environment at all times while school is in 
session. Th is can be diffi  cult in the period preceding the 
strike, and is more diffi  cult if the school board decides 
to keep schools open during a strike. Th is is not to say 
that schools should not be kept open. Rather, in mak-
ing its decision as to whether to continue to operate, a 
board must take steps to insure that a proper environ-
ment for education is maintained.

During a strike, achieving minimum standards becomes 
very important. Each building administrator needs to 
know what the capacity of available staff  will be. Th e 
principal should attempt to obtain lesson plans and 
grade books prior to the strike. Working with staff , the 
principal should create a list of approved activities to 
ensure student learning even during exceedingly high 
student to teacher ratio days. Such activities might 
include prearranged fi lms, educational TV programs, 
assembly hall lectures, and team-teaching large groups. 
Designing a program to educate junior and senior high 
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school students on the strike issues — including the 
strike’s legal status – is a good way to inform students of 
the context for the current situation.

�SUBSTITUTES�AND�NON-STRIKING�EMPLOYEES

In most instances, only a fraction of the regular teaching 
staff  is willing to work during a strike. Th us, admin-
istrators and substitutes must be used to complement 
the workforce. Some school boards run newspaper 
advertisements for substitutes and temporarily increase 
substitute pay. Th e board should authorize both actions, 
preferably, in advance of the strike.

One of the two major considerations that must be 
resolved far ahead of the teacher strike is the source 
of substitutes. Th e district should maintain a list of 
community people who may volunteer even if their 
help is not needed immediately. Substitutes can also be 
solicited from the following areas:

SUBS�CURRENTLY�EMPLOYED�BY�
THE�DISTRICT�

SUBS�CURRENTLY�EMPLOYED�IN�
NEIGHBORING�DISTRICTS�

QUALIFIED�INDIVIDUALS�FROM�THE�
DISTRICT’S�APPLICANT�FILE�

QUALIFIED�INDIVIDUALS�FROM�OTHER�DIS-
TRICTS’�APPLICANT�FILES�

VOLUNTEERS�

STUDENT�TEACHERS�

CLASS�PERSONNEL��COUNSELORS��
PRINCIPALS��LIBRARIANS��ETC�	

Another consideration in the hiring of substitutes 
concerns their fi nancial compensation. In addition to 
determining whether to hire substitutes on a daily or 
long-term basis, the following options should be consid-
ered before making a decision:

PLACE�SUBSTITUTES�ON�SALARY�
SCHEDULE�

 PAY�THE�REGULAR�SUBSTITUTE�RATE�

 PAY�A�PREMIUM�STRIKE�RATE�

 PROVIDE�MILEAGE�COMPENSATION��
AND/OR

PROVIDE�FRINGE�BENEFITS

After the board has decided on substitute compensation 
and management has developed a large enough pool to 
provide staffi  ng, the superintendent can then eff ectively 
begin replacing striking teachers. Th e superintendent 
should obtain the certifi cation/licensure and the subject 
area from the potential sub. Pursuant to 16 V.S.A. 
§255, a criminal records check, including fi ngerprints, 
as well as a check of the Vermont child and adult 
protection registries, will need to be conducted for all 
newly-hired substitutes. 

Since the Vermont Agency of Education may want to 
see the credentials of all substitute personnel, each sub 
should be asked to have their credentials available. To 
expedite the process, the superintendent should provide 
forms which list the name of the sub, the room in which 
each sub is teaching and the subject area being taught.

Substitutes should report to the school auditorium one 
hour before school opens on the fi rst day of the strike in 
order to receive an orientation. Th e orientation should 
provide each substitute with:

PROCEDURES�FOR�ENTERING�AND�LEAVING� 
THE�BUILDING�

 A�SCHEDULE�OF�ACTIVITIES�

 A�LAYOUT�OF�THE�BUILDING�

 LESSON�PLANS��GRADE�BOOKS�AND�
TEACHING�MATERIALS�

 CLASS�ROSTER�OR�SEATING�CHART�FOR�
EACH�CLASS�

 EMERGENCY�AND/OR�EVACUATION�
PROCEDURES�
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 A�LIST�OF�PEOPLE�WHO�CAN�ANSWER�
QUESTIONS��INCLUDING�PHONE�NUMBERS�
FOR�INFORMATION�AND/OR�EMERGENCIES��

  AND

NECESSARY�TAX�REPORTING�FORMS�AND�
ANY�OTHER�PAYROLL�INFORMATION

Substitutes should also be made aware of the pressures 
that may be involved in a strike, and be instructed not 
to discuss the strike with students, parents or the media. 

In order to keep the schools operating and the quality 
of education consistent, the morale and enthusiasm of 
the substitutes and non-striking employees must remain 
high. Th e following strategies can help a superintendent 
maintain eff ective communication and boost employee 
morale in a challenging environment:

DESIGNATE�A�NON-STRIKING�TEACHER��IF�
POSSIBLE��TO�ACT�AS�LIAISON�TO�ASSIST�IN�
RECOGNIZING�AND�SOLVING�STAFF�PROB-
LEMS�

 TRY�TO�GIVE�NON-STRIKING�REGULARS�
THEIR�NORMAL�ASSIGNMENTS�

 DO�NOT�REQUIRE�SUBSTITUTES�OR�ANY�
TEACHER�TO�DO�CUSTODIAL�WORK�

 HAVE�STAFF�MEETINGS�IMMEDIATELY�
AFTER�SCHOOL�TO�ADVISE�STAFF�OF�THE�
STRIKE�STATUS�AND�ANSWER�THEIR�QUES-
TIONS�AND�ADDRESS�THEIR�CONCERNS�

 GIVE�STAFF�UPDATES�AND�PERTINENT�
INFORMATION�BEFORE�IT�IS�RELEASED�TO�
THE�GENERAL�PUBLIC�

MEDIA AND 
PUBLIC RELATIONS

Often in the hectic days leading up to a strike, little 
consideration is given to the board’s bargaining posi-
tion and the public’s perception of that position. Th is is 

an area of critical need and boards should work closely 
with their superintendent to understand their capacity 
to keep the public informed of the board’s position. Th e 
board should carefully consider how to communicate its 
position to provide the public with the best opportunity 
to fairly evaluate issues in dispute. Th e issues need to 
be few in number and well-defi ned. Th e high expense 
of union demands and preserving board control over 
management decisions are issues with which the public 
can typically relate.

The board has to be prepared to explain its fi nancial 
position in ways the public can understand. Ideally, the 
board communicates regularly with the public in order 
to build or enhance their understanding of the district’s 
fi nancial challenges. Since most people have diffi  culty 
understanding the complexities of Vermont’s school 
fi nance system and school accounting principles, it is 
unrealistic to expect community members to understand 
the nuances of district budget issues based on limited 
information provided in a sporadic and unclear manner. 

Whenever possible, school district fi nances should be 
explained in ways that are simple and understandable. 
Don’t overwhelm your audience with detailed numbers. 
As a rule of thumb, public sentiment is usually with 
the board in the fi rst days of a strike. Th e board should 
capitalize on this situation with a well-orchestrated me-
dia campaign. After several strike days pass, the public 
looks to the board for answers and sentiment usually 
will begin to swing toward the employees. Th e board 
should be prepared for this phenomenon in advance so 
board members won’t be surprised by it and so that the 
media campaign can be ready for it.

Th e fi rst step in the media campaign is to identify one 
spokesperson on behalf of the board. Th e board should 
deploy its best communicator – the person who can 
most eff ectively convey the district’s credibility and po-
sition. Taking on the spokesperson role is a high-stakes 
job that should not be assumed lightly. Th is spokes-
person should work closely with the superintendent to 
ensure consistent communications across the district or 
supervisory union. Other board members should be ad-
vised not to make comments that have not been agreed 
to fi rst by the entire board. Th is system promotes unity 
and creates an air of credibility.  
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Newspapers are a good way to communicate informa-
tion about the board’s position. Pro-board newspa-
per editorials by community members, or pro-board 
advertisements by concerned citizen groups are eff ective 
ways to gather public support. Bulk mail is another 
useful and perhaps less expensive way to communicate 
with the public. Th e board should not publish anything 
more than its last position on the issues. If a district has 
created a web page, the district can add communication 
links on that web page to inform the public of district 
positions on strike issues as well as to update the public 
on school district operations during the strike. 

Th e VSBA has a communications support service avail-
able to boards that need assistance in this area. We are 
able to connect boards with a communications specialist 
who can help develop a communications strategy and 
plan, including talking points. Th is communications 
resource can help boards convey information to the 
public in a manner that is clear, consistent, and timely, a 
challenging task to perform in a highly pressurized and 
emotionally charged environment.

For all public communications during a strike, it is vi-
tally important to avoid saying anything that will cause 
irreparable harm between the parties. It is important 
to remember that, in time, the strike will be over and 
everyone will need to work with one another again.

BOARD RESPONSE 
TO UNION TACTICS

While each community has a distinct character, it is 
safe to assume that some union pre-strike, strike and 
post-strike tactics will remain the same. Th e tactics may 
vary in degree but all have the same intended eff ect — 
to gain leverage against the district in order to settle the 
strike on union terms. Board members should get into 
the proper frame of mind to respond to a strike. Striking 
teachers’ behavior, orchestrated by skilled union leader-
ship, can turn out to be just as unpleasant as any behav-
ior found in private sector labor-management strife.

Union leaders will direct well-intentioned community 
groups and “school booster” groups to put pressure on 

the board. Th e pressure to settle the strike, bargain in 
good faith, or conduct marathon, around-the-clock bar-
gaining sessions, or any number of other things could 
appear on the surface to be reasonable requests. But 
they are typically only made if they enhance the ability 
of the union to achieve through a strike what they could 
not obtain at the table. Th ese requests, often simply a 
diversion by the union, shift the focus from the main 
issue, settlement of the contract. 

Boards may also face: harassing and threatening tele-
phone calls at home; union intimidation of substitute 
teachers; and community “public service” bulletins pub-
lished by the union telling the “truth” about the negoti-
ations process. Litigation may increase, with lawsuits or 
unfair labor practice charges fi led, including taxpayers’ 
suits challenging expenditures. Th ere will be ongoing 
pressure to have “the board negotiate” and to change the 
negotiating team. Inevitably, the board might hear that 
the board’s negotiator “caused” the strike.

Th e use of propaganda, misinformation, incomplete 
information, and outright lies is not beyond the tactical 
reach of the union. Union propaganda may also be dis-
seminated by well-intentioned but ill-informed teach-
ers through phone calls to parents, pupils and board 
members. Th e union will also generally establish its own 
media communications team to dispense their message 
during the period of the strike. Th e board’s response 
to these tactics should be based on a pre-strike strategy 
that has the fl exibility to bend with the circumstances. 

AFTER THE STRIKE

No matter how long or bitter a strike becomes, it 
eventually will come to an end. A strike is fi lled with 
tension and emotions for all parties, but each side will 
need to work with one another again once the strike is 
over. Th at’s why it is so important to avoid saying things 
during the strike that cause irreparable harm to the 
working relationships of the parties.

After the strike is over, a district should immediately 
adopt a business as usual attitude and implement action 
plans that seek to focus collective attention and eff orts 
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on the education of students. Th e following short-term 
action plans are suggested:

BRIEF�ALL�STAFF�MEMBERS�AND�THE�
PUBLIC�ON�THE�TERMS�OF�THE�NEW�
COLLECTIVE�BARGAINING�AGREEMENT�

 HOLD�A�MEETING�BETWEEN�THE�SUPER-
INTENDENT�AND�THE�UNION�PRESIDENT�
TO�SEE�WHAT�CAN�BE�DONE�TO�START�
BUILDING�AN�ENVIRONMENT�OF�TRUST�
AND�RESPECT�BETWEEN�THE�ADMINISTRA-
TION�AND�THE�UNION�

 MEET�WITH�EMPLOYEE�GROUPS�AS�
SOON�AS�POSSIBLE�AFTER�THE�STRIKE��
IMPRESSING�UPON�THEM�AND�SUPERVISO-
RY�STAFF�THE�NEED�FOR�ALL�PERSONS�TO�
SET�ASIDE�AND�FORGET�STRIKE�EXPERIENC-
ES�AND�TO�GET�BACK�TO�THE�CONCERNS�
OF�EDUCATING�CHILDREN�

 SCHEDULE�WEEKLY�MEETINGS�BETWEEN�
ADMINISTRATION�AND�UNION�REPRESENTA-
TIVES�TO�KEEP�OPEN�DIALOGUE

Administrators and union representatives should also 
become actively involved in community groups and 
assist in community projects in order to show the public 
that the parties can work together again.

Whatever the character of the union’s strike, one thing 
remains constant — the board’s best response to the 
threat of a strike, or to a strike, is to be prepared. In order 
to be prepared, boards should call upon the administra-
tion’s experiences and expertise. Boards must be aware 
of the requirements for a legal strike and what options 
they have. Roles should be carefully delineated amongst 
members of the management team. Union tactics must 
be anticipated and prepared for. If schools are to be kept 
open, management has to devise a plan that covers all 
aspects of school operations. Drawing from this chapter 
and administration expertise, boards can develop a strike 
plan well in advance of a strike to minimize the number 
of decisions that have to be made under pressure in an 
emotionally charged environment. 
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Working Together...

WORKING TOGETHER TO MEET THE NEEDS 
OF STUDENTS

In order to improve labor-management relations and to establish the trust that will be required 
if we are to quickly adapt our systems to meet the needs of today’s students, every district should 
put in place a system for labor-management problem-solving and joint planning. Employee 
involvement in decision-making processes generally improves job satisfaction and may increase 
the likelihood of employees being supportive of changes to their working conditions that better 
meet the needs of students. 

One such system is a labor-management team. Th ese teams try to promote trust and allow for 
continuous communication between the parties during non-negotiation time periods. Th e parties 
work collaboratively to improve conditions for employees and the operations of the entire school 
district. By enhancing trust and communications, these teams can help ease bargaining issues by 
having problems discussed over the life of an agreement rather than only at the end of it. In addi-
tion, these teams could do any or all of the following:

SOLVE�EMPLOYEE�GRIEVANCES�WITHOUT�HAVING�TO�GO�TO�ARBITRATION�

DISCUSS�AND�RESOLVE�UNION�AND�MANAGEMENT�PROBLEMS�THAT�EXIST�IN�
THE�DISTRICT�

PLAN�SCHOOL�DISTRICT�IMPROVEMENT�PROJECTS�

JOINTLY�COLLECT�INFORMATION�AND�COMPARABLE�DATA�RELATED�TO�
BARGAINING�ISSUES�

For more information about labor-management teams, visit fmcs.gov.�
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Conclusion

The education system of the 20th century served our nation and state well, setting a global standard for 
universal access to education no matter one’s life circumstances. Th e fast-paced, dynamic, global world 
of the 21st century is rapidly changing public education systems and the role of the teacher from class-

room presenter to educational coach. 

Th is new world has signifi cant implications for how boards should approach the collective bargaining pro-
cess. Boards must work closely with administrators, teachers, parents, students, and community members 
to chart a bold course forward for their schools. Th at work should lead to a very clear vision for the district. 
Th is vision should provide the underpinning for all collective bargaining discussions. Th e focus of the parties 
in negotiations should be to devise strategies that contribute to improving student learning. Within these 
strategies for student improvement would be the professional employment conditions that enable teachers to 
be eff ective practitioners. 

In addition to a clear vision, boards must understand the legal and strategic elements of the collective bar-
gaining process. Superintendents must work closely with boards to ensure they understand what changes 
need to be made to master agreements and why. Bargaining objectives must be conveyed through clear and 
consistent communications to keep the community apprised and engaged. Boards must not shy away from 
diffi  cult positions, but should be able to explain them and stand up for them. Using the vision to ground the 
board’s proposals and reactions to proposals builds credibility and support.

Th is Guide to Collective Bargaining is designed to provide boards and superintendents with an overview 
of the legal and strategic elements of the process. Collective bargaining provides a critical framework for 
employees and employers to negotiate and settle issues of importance to both sides. Working together, 
Vermont's school boards and teachers have an opportunity to modernize this decades-old process from one 
that is often adversarial and incremental, to one that is collaborative, student-centered and facilitative of the 
changes our schools need to make. 
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